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Chapter 1: The Consequences
Common Misconceptions
Sometimes a work’s owner cannot be found or simply will not reply to requests for
permission to use their work. Sometimes an owner will deny a request. Users of copyrighted
works may decide, when faced with any of these situations, to use the content anyway,
telling themselves they will rely on a claim of fair use if they face accusations of
infringement. This may be the right decision in some cases, but it may have very unpleasant
consequences in others. A self-publisher should weigh the risks before using copyrighted
material without clearing the rights for their use.

Below are some common misconceptions about copyright law that can
get you into trouble. None of these statements are true!
Myth: No one sues.
It is a common misconception that no one ever gets sued for using copyrighted materials
without permission. Another one is that only people with “deep pockets” get sued. The
public isn’t aware of many cases that are related to copyright infringement because they are
settled out of court. If you are a user or an owner of copyrighted works, you should know
that creators of works found to be infringing on copyrighted material may sometimes be
required to destroy these works, remove them from bookstore shelves, and be denied any
means to share their work with the public. It is true also that settlements may include large
payments to the copyright owners and that accused infringers may end up paying hefty
attorney fees for negotiations leading to these settlements.
Myth: The chances of my infringements being discovered are minimal.
Another misconception is that a copyright owner likely will never see a copyright
infringement. The chances that the content owner will discover any infringement are better
than they once were. Today, technology has given creators several ways of discovering
infringing uses. Any buzz the infringing work creates will likely find its way to the Internet.
Even infringing copied excerpts from a textual work or any instances of infringing derivative
artwork in a print work could be scanned and copied into digital format for sharing online,
thus tipping off the copyright owner who now has at his fingertips some very effective
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copyright detection software. The infringer’s indiscretion could then become a matter of
public record. See Chapter 20 for more information.
CAUTION: The chances of copyright infringements finding their way to the content owner’s
attention are better than they once were.

Myth: As long as I give attribution, I am not guilty of infringing.
See the definitions of copyright infringement, attribution, and plagiarism in the Glossary.
You can be guilty of copyright infringement even though you have given credit. Attribution
is not a defense against copyright infringement.
Myth: If it’s on the Internet, it’s free to use.
See Cooks Source Controversy in the Copyright Cases section.
Myth: Royalty-free items are free to use at no cost.
See the definition of royalty free in the Glossary.
Myth: I am not infringing if I paraphrase.
A license to copy is not a license to paraphrase a textual work or alter an illustration. A
permission grant to copy a work does not carry with it permission to leave sections out,
change words, or add to or subtract from an image unless the license contains a statement
allowing such changes. See the definition of paraphrase and the discussion on paraphrasing in
Chapter 11.
Myth: If I have permission to use an item, I also have permission to paraphrase it.
Paraphrasing is often specifically disallowed in permissions agreements. Permissions
agreement terms many times state that no alteration may be made to the original work. Even
if no such statement is included in the agreement, if there is no statement specifically
allowing it, paraphrasing could precipitate an infringement claim. See Chapter 11 for further
discussion.
Myth: It’s always okay to use, without permission, a photograph of an old work that is
no longer under copyright.
Although there is controversy about when a photograph of a public domain work may be
seen as copyrightable, use caution in determining whether to use such a photo. See
Bridgeman in the Copyright Cases section.
Myth: Using a portion of another’s work when creating a collage always falls in the
fair use category.
There is no law that allows a specific amount of an artwork to qualify as fair use. A small but
recognizable section of a painting may be considered too much. See “Factor 3, Visual art” in
Chapter 5.
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Myth: An artist can copy an artwork without permission if it is copied into another
medium.
See the discussions of Fairey v. Associated Press and Rogers v. Koons in the Copyright
Cases section.
Myth: I can mail myself a copy of my work and use the postmarked date on the package
as proof of copyright.
This is called a poor man’s copyright. This is not a reliable way of protecting your work.
There is no guarantee that it may be offered as evidence in a court of law. Also, remember
that you may not bring suit against someone in the United States until you have registered it
with the federal government. If you fail to register it within 90 days of its publication, your
ability to recover significant damages will be limited.
Myth: As long as I get permission from one entity that has partial ownership of the
copyright to an item, I am free and clear to use it.
Many works have multiple owners. You may be required to seek permission from each
owner for various aspects of the works or for the works as a whole. Different owners may
administer rights for use of content in specific formats. One owner/administrator may issue
rights for content use in a print book, but another owner/administrator may issue rights for
its use in a digital version.
Myth: If there is no copyright notice on the work, I am free to use it without
permission.
No notice is required for copyright protection. The requirement was dropped when the
United States joined the Berne Convention, effective March 1, 1989. (This is not to suggest
that you should not protect your work by putting a notice on it. Its presence on your work
may offer you protection against a defense of innocent infringement if you find it necessary
to sue an infringer.)
Myth: Using a line or two of any work doesn’t ever require permission.
A line taken from a 300-page novel might be considered infringement if the copying goes to
the heart of the work—that is, if it is essential to the theme or message of the work and is
seen to be creative enough to warrant protection. See “Factor 3, Text” in Chapter 5.
Myth: Copying someone’s work into a textbook or a book with a purpose to inform
would most certainly be determined to be a fair use in a court of law.
Some consideration for fair use, when the purpose is to inform, may be given for news
articles and book and movie critiques, but it is unlikely that a defense of fair use in copying a
substantial amount of content into a textbook would be successful. See the discussion of
“The Four Fair Use Factors” in Chapter 5.
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